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From Case Law to Statute: Codifying a Legal
Shield for Protestors

=" Hindustan Times 30 July 2026 @

INTERVIEW ANGLE

"Protest-rights case law already exists in India, from Himat Lal Shah to Ramlila Maidan. If courts
have repeatedly protected dissent, why does this editorial argue that is not enough, and what

specifically would a statute add?"

(® Every fact web-verified against primary sources

THE LIFT LINE

A right that must be re-proven in court every time it is violated is a right in name more than in practice. The
judiciary has said, repeatedly and consistently, what the state may not do to peaceful protestors. What

remains is turning that repeated answer into a rule the state must follow before, not only after, it acts.

WHY THIS EDITORIAL MATTERS FOR YOUR EXAM

Fundamental rights, protest and dissent, and the gap between judicial protection and legislative codification

are a recurring, high-value GS2 theme with a distinct GS4 ethics dimension on the proper burden of

justification between state and citizen.

GS Paper 2: Fundamental Rights; separation of powers; the judiciary’s role in protecting rights against

executive action.
GS Paper 4: Ethics in public administration; the relationship between state power and civil liberties.

For Prelimes, fix each cited case with its specific holding, since UPSC frequently tests protest-rights

jurisprudence by matching a case name to its precise contribution.
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CASE CORE HOLDING

Himat Lal K. Shah v. Commissioner of Right to hold public meetings on public streets, subject to
Police (1973) reasonable, not prohibitory, restriction

Ramlila Maidan Incident v. Union of Force used against a peaceful assembly must be proportionate to
India (2012) the actual threat

Mazdoor Kisan Shakti Sangathan v. Blanket restrictions on protest near Parliament struck down as
Union of India (2018) disproportionate

D.K. Basu v. State of West Bengal (1997) Binding procedural safeguards against custodial abuse during

arrest and detention

BACKGROUND AND CONTEXT

CONSTITUTIONAL
CONTENT
PROVISION
Article 19(1)(a) Freedom of speech and expression
Article 19(1)(b) Right to assemble peaceably and without arms
Article 21 Protection of life and personal liberty
Article 19(2)-(3) Permits reasonable restrictions on these rights, in the interests of public order

and other specified grounds

Each cited protest location, Jamia, JNU, Shaheen Bagh, Singhu, Kashmir, represents a distinct protest
movement across different periods and issues, but the editorial’s argument is that the pattern of state
response, and the judiciary’s corrective response to it, has recurred consistently enough to warrant a general

statutory rule rather than continued reliance on movement-by-movement litigation.

THE CORE ARGUMENT / ISSUE

Why case law alone is an incomplete protection

Judicial precedent operates prospectively in principle but remedially in practice: a ruling like Ramlila Maidan
establishes a proportionality standard for future cases, but it could only be secured after the specific
crackdown had already occurred and after the affected parties bore the cost, time and resources of litigation to
establish it. The protection exists in the law reports; it does not automatically prevent the next crackdown

from happening before litigation catches up to it again.

From Case Law to Statute: Codifying a Legal Shield for Protestors 3/9


https://ujiyari.com/vocab/disproportionate/
https://ujiyari.com/vocab/statutory/
https://ujiyari.com/

\\ \
& ujivari UPSC & STATE PGS CURRENT AFFAIRS

The burden-of-justification problem

Under the current arrangement, a citizen or protest organisation restricted or subjected to force by the state
must, after the fact, initiate litigation to establish that the restriction was disproportionate or unlawful,
drawing on the accumulated precedent. This structure places the practical burden on the citizen: prove your
rights were violated. A codified statutory framework, by contrast, could require the state to justify a proposed
restriction in advance, against defined statutory criteria, shifting the practical burden to the state: prove the

restriction is necessary before imposing it.

The flexibility objection

A serious counter-argument holds that case law’s evolving character is itself valuable: courts can extend
protection to new forms of protest and new forms of restriction as they emerge, in ways a fixed statutory text,
once enacted, cannot automatically anticipate. Statutory codification also creates a text a future government
with a different disposition toward dissent could seek to amend or narrow, potentially locking in a less

protective standard than current case law provides.

Why codification is still worth pursuing

The reply is that codification and judicial evolution are not mutually exclusive. A statute can codify the
currently-established floor of protection, ex-ante justification, proportionality, custodial safeguards, while
judicial review remains available both to interpret the statute expansively where needed and to check any

future legislative attempt to narrow it. Codification converts today’s precedent into today’s enforceable

baseline; it does not freeze the law’s capacity to develop further.

HOW TO THINK ABOUT THIS (ANALYTICAL FRAME)

Ask who bears the burden and when, not only what the substantive right is. Two legal regimes can
recognise the identical underlying right, freedom to protest peacefully, while differing sharply in practice
based on who must act, and when, to enforce it. A right enforced only through after-the-fact litigation
functions differently from the same right backed by an ex-ante procedural requirement on the state. When
evaluating any rights-protection framework, ask not just “is this right recognised” but “who must act, and at

what point, to make the recognition operative,” since that procedural detail often determines how much

practical protection the right actually delivers.

THE DIAGRAM IN WORDS

Picture a gate that the state can close in front of a planned protest. Under the current arrangement, the gate
closes first, and only afterward can affected protestors walk to a courthouse, present their case, and, if
successful, have a judge order the gate reopened, a process that takes time during which the protest itself may
already have been prevented or dispersed. A codified statutory shield relocates the courthouse to stand

directly in front of the gate: before the gate can close, the state must first present its justification there, against
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defined criteria, and only a justification meeting that standard permits the gate to close at all. The destination,

a protest proceeding lawfully, is the same in both pictures. Only the sequence, and who must move first,
differs.

WAY FORWARD

o Codify the core protections established through case law, ex-ante justification

requirements, proportionality standards and custodial safeguards, into a clear protest-rights statute.

24 Require documented, reviewable justification from the state before imposing any restriction

on a planned protest, shifting the practical burden onto the state at the point of decision.

O preserve judicial review as a continuing check on both the state’s justifications under the statute

and any future legislative attempt to narrow its protections.

® guild in periodic legislative review of the statute’s protections, allowing expansion to cover

emerging forms of protest and restriction as they arise.

© Train police and administrative authorities on the codified standard directly, reducing

reliance on after-the-fact judicial correction as the primary enforcement mechanism.

PYQ LINKAGE AND PRACTICE

UPSC has tested Fundamental Rights limitations, the right to peaceful assembly, and custodial safeguards as
recurring GS2 themes, often through named case citations; this editorial’s argument for codification offers a

distinctive angle beyond simply reciting the case law.

Practice question: “Judicial precedent protects a right in principle; statutory codification determines who
bears the practical burden of enforcing it.” Examine this claim with reference to India’s protest-rights

jurisprudence and the case for codifying it into statute. (250 words, 15 marks)

Interview angle: Protest-rights case law already exists in India, from Himat Lal Shah to Ramlila Maidan. If
courts have repeatedly protected dissent, why does this editorial argue that is not enough, and what

specifically would a statute add?

Sources: Hindustan Times, Supreme Court of India

Source: From Case Law to Statute: Codifying a Legal Shield for Protestors — Ujiyari.com | Free UPSC & State PCS
Editorial Analysis
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® KEY ARGUMENTS AT A GLANCE

India’s recurring cycle of citizen protest and state crackdown has
produced a strong body of Supreme Court precedent protecting
dissent, but leaving these protections to case-by-case litigation
places the practical burden on citizens to invoke and prove their
rights after the fact, rather than requiring the state to justify
restriction in advance.

v SUPPORTING

* A consistent line of Supreme Court rulings, from Himat Lal K. Shah through Ramlila Maidan,
Mazdoor Kisan Shakti Sangathan and DK Basu, has repeatedly checked police excesses in
protest situations, demonstrating that the judiciary sees a recurring pattern worth
correcting, not isolated incidents.

* Case-by-case litigation is slow, resource-intensive and available only after a rights violation
has already occurred, meaning it protects the principle in the long run but rarely protects

the specific individual whose rights were violated during any given protest.

* A codified statutory framework would place the burden of justification on the state at the
point of a proposed restriction, rather than on the citizen to litigate after the restriction has

already been imposed.

A COUNTER

Statutory codification, once written into law, becomes a fixed text that a future government
could narrow through amendment, whereas evolving case law retains flexibility to expand

protection as new forms of protest and new forms of restriction emerge.

\
(
— WAY FORWARD

Codify the core protections already established through case law, ex-ante justification
requirements, proportionality standards, custodial safeguards, into a clear statute, while
preserving judicial review as a continuing check on both restriction and any future legislative
narrowing.

\
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-g,é\ MAINS ANSWER FRAMEWORK

QUESTION
India’s protest rights rest substantially on judicial precedent rather than statute. Examine why this

editorial argues the burden should shift to the state to justify restricting dissent, and what codification

would change. (250 words)

INTRODUCTION

India’s history of citizen protest, spanning locations and movements including Jamia, JNU, Shaheen Bagh,
Singhu and Kashmir, has repeatedly drawn state responses that the Supreme Court has, in a consistent line

of rulings, found to overreach constitutional limits on restricting peaceful assembly and dissent.

BODY

Article 19(1)(a) protects freedom of speech and expression, Article 19(1)(b) protects the right to assemble
peaceably and without arms, and Article 21 protects personal liberty, together forming the constitutional
basis on which courts have repeatedly checked police excess during protests. In Himat Lal K. Shah v.
Commissioner of Police, the Supreme Court recognised the right to hold public meetings on public streets,
subject to reasonable restriction, not prohibition.

In Ramlila Maidan Incident v. Union of India, the Court held that the state must use force proportionate to
the actual threat, criticising the midnight crackdown on a peaceful assembly. In Mazdoor Kisan Shakti
Sangathan v. Union of India, the Court struck down blanket restrictions on protest near Parliament as
disproportionate.

In D.K. Basu v. State of West Bengal, the Court laid down binding safeguards against custodial abuse
during arrest and detention. Each ruling responds to a specific instance of state overreach after it has
occurred, protecting the underlying constitutional principle over time but requiring an aggrieved citizen or

organisation to litigate each instance individually to secure that protection in practice.

CONCLUSION

Codifying these judicially-evolved protections into a clear statute would shift the practical burden of
justification onto the state at the point a restriction is proposed, rather than requiring citizens to litigate
after a violation has already occurred, converting a body of protective principle into an enforceable, ex-

ante procedural safeguard.
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